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Before The
JlBDIIRAL COIOlUlfICATIOII& COIO(I&&IO•

•••hinqton, D.C. 20554

In the Matter of )
)

Implementation of sections 12 and 19 ) MM Docket No. 92-265
of the Cable Television Consumer )
Protection and Competition Act of 1992 )

)
Development of Competition and )
Diversity in Video Programming )
Distribution and Carriage )

REPLY OF LIBERTY MEDIA CORPORATION
TO OPPOSITIONS TO ITS PETITION FOR RECONSIDERATION

Liberty Media Corporation ("Liberty Media") replies

to the oppositions of the Wireless Cable Association Interna-

tional, Inc. ("WCA"), DirecTv, Inc. ("DirecTv"), and GTE Ser-

vice Corporation ("GTE") to its Petition for Reconsideration

("Petition"). Rather than responding to the specific statu

tory language, excerpts from the legislative history, and

empirical evidence upon which Liberty Media relies in seeking

reconsideration, the oppositions simply repeat prior asser-

tions of purported Congressional findings for which no support

exists.

No party has opposed Liberty Media's requests on

reconsideration that the Commission: (1) extend the provi-

sions of its rules protecting the confidentiality of commer-

cial information to pre-complaint responses in order to pro-

mote the private resolution of disputes (Petition at 13-14);



and (2) require buying groups to provide meaningful financial

commitments to support their programming purchases (Petition

at 14-15). Liberty Media respectfully submits that the

absence of any opposition to these requests confirms that

the relief sought by Liberty Media is not only reasonable,

but also non-controversial.

The alternative distribution media oppose two of

Liberty Media's requests for reconsideration. First, they

support the Commission's determination that complainants need

not make a threshold showing of harm for alleged violations

of its rules under Section 628(c) of the Cable Television

Consumer Protection and Competition Act of 1992 ("1992 Cable

Act"). Second, they assert that the broad attribution stan-

dard adopted by the Commission is justified. However, their

oppositions provide no additional record support for the

Commission's rUlings.

A. Unsupported Presumption Of Harm

To support the Commission's conclusion that the

practices prohibited by Section 628(C) are "implicitly harm-

ful" and require no threshold showing of harm, WCA concludes

authoritatively that:

Congress has already found that unless justified
by the specific considerations it found relevant
and enumerated in Section 628(c), conduct spe
cified in Section 628(c) is actionable regardless
of whether it precludes competition, and relief
is always warranted."
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WCA opposition at 11. In support of these comprehensive Con-

gressional findings, WCA cites its original comments at 36.

~ at n.29. Those comments simply restate the same assertion

without any support. Comments of WCA, filed in MM Docket

No. 92-265 on January 25, 1993, at 36. Likewise, DirecTv

simply asserts, without reference to the legislative history,

that "Section 628(c) identifies certain specific types of

anticompetitive behavior that have been legislatively found by

Congress to cause competitive harm, and that therefore require
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under section 628(c).2 In enacting the 1992 Cable Act,

Congress made numerous "findings" and "declarations." See

1992 Cable Act, section 2. Despite such findings and the

voluminous legislative history of the 1992 Cable Act, neither

the parties now opposing Liberty Media's petition nor the

commission3 have presented any support for the commission's

2 GTE questions whether the requirement in section
628(d) that complainants be "aggrieved" imposes any require
ment of injury for standing. GTE opposition at 8. By refer
ring to a general distinction between administrative agencies
and Article III courts, GTE apparently contends that the
"aggrieved" requirement in section 628 is not a requisite
of standing. ~ Of course, GTE never explains how a com
plainant can have standing without being "aggrieved." Courts
uniformly have required under federal or state law that an
aggrieved complainant or appellant demonstrate concrete injury
to a protected interest. ~ In re cosmopolitan Aviation
Corp., 763 F.2d 507, 513 (2d Cir.), cert. denied, 474 U.S.
1032 (1985) (for appellate standing, "person aggrieved" must
be "directly and adversely affected pecuniarily by" the chal
lenged order); Starbuck v. city and County of San Francisco,
556 F.2d 450, 457-58 (9th Cir. 1977) (under the Administrative
Procedure Act, person "aggrieved by agency action" must have
"injury in fact" to an "interest 'arguably within the zone of
interest to be protected or regulated''') (citation omitted);
Northwestern Pub. Servo Co. y. F.p.e., 520 F.2d 454, 457-58
(D.C. eire 1975) (under the Natural Gas Act, "aggrieved" party
must have sustained "injury in fact" to interest arguably
within zone of protected or regulated interests); Save Our
Dunes v. Alabama Dept. of Enytl. Mgmt., 834 F.2d 984, 987-88
(11th Cir. 1987) (under Alabama zoning law, "aggrieved party"
must show that adverse agency action "affected his or her
interest in land"). As the Court emphasized in Perrin V.
united States, 444 U.S. 37, 4 2(1979), "a fundamental canon
of statutory construction is that unless otherwise defined,
words will be interpreted as taking their ordinary, contem
porary, common meaning."

3 In concluding that "Congress did not intend to place
a threshold burden" on complainants alleging a violation of
section 628(c), the Commission generally relied on Congress'
rejection of the Manton Amendment. First Report and Order,
FCC 93-178 (reI. Apr. 30, 1993), at !47. However, as Liberty
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interpretation which presumes the existence of harm --

an interpretation which runs counter to the language of

section 628.

B. All-Encompassing Attribution Standard

The intent of the Commission's attribution standard

should have been to identify those circumstances where cable

operators have both the incentive ~ the ability to cause a

programmer to engage in the kind of discrimination prohibited

by section 628. without the ability to discriminate, there

is no basis for distinguishing programming services in which

cable operators have an interest from all others which remain

unaffected by Section 628. For example, where another party

exercises voting control of a programming entity, a cable

operator, regardless of its intent, does not have the requi

site ability to cause that programmer to discriminate. Fur-

ther, the section 628(c) (2) (A) prohibition of vertically

integrated cable operators from "unduly or improperly influ-

encing" the decisions of programmers reinforces that inability

and provides alternative relief in the event that a cable

operator somehow "unduly or improperly" influences a program-

mer controlled by a third party.

Media demonstrated in its Petition at 6-8, the Commission's
reliance on the rejection of the Manton Amendment was
misplaced.
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In opposing Liberty Media's Petition for Reconsider-

ation, WCA and DirecTv claim that a "control" standard is

inappropriate but do not explain why an interest in an entity

controlled by another should be attributable. WCA opposition

at 16-20; DirecTv opposition at 5-7. Thus, even if the Com-

mission does not reconsider its conclusion regarding the level

of ownership at which a cable operator can cause a programmer

to engage in discriminatory conduct, it should adopt the

exceptions recognized under the broadcast attribution stan-

dards. At a minimum, the Commission should incorporate the

single majority shareholder, limited partnership, and non-

voting shareholder exceptions.

Conclusion

For the foregoing reasons, Liberty Media respect

fully requests that the Commission grant each of its four

requests for reconsideration -- two of which are unopposed.

Respectfully SUbmitted,
July 28, 1993

~j';e9~-----
Timothy J. Fif;;ib~on
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Washington, D.C. 20005
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Attorneys for
Liberty Media Corporation
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